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Speaking Points for Small Group vs. Individual Eligibility 

Prior to 2014  

 Groups were classified as large group, small group, sole proprietor, or individual.   

 Sole proprietor could still be eligible for small group coverage as long as they had one 
employee even if that employee was a spouse.     

 Professional Society members were also eligible for small group rates as opposed to sole 
proprietor or individual rates. 

Effective 1-1-2014  

 PHS Act §2791 defines the terms “individual market,” “large group market,” and “small 
group market”, although states are permitted to use their existing definition of a “small 
group” through December 31, 2015.       

 To be considered a group health plan, the health plan must have “employees” among its 
participants.  

 The definition of employee follows the IRS common law employee definition.  New York 
will continue to count eligible employees when determining eligibility for a group health 
plan, not “actual” or “enrolled” employees, through December 31, 2015.     

 Federal regulation (45 CFR §158.103) does not classify owners, partners of the business, 
and spouses of each as employees.   

 In order to be eligible for a small group health plan in New York the employer must have 
1-50 common law employees eligible for the health plan.   

 Family members other than the spouse may be common law employees.   

 Domestic partners of owners and partners of the business may be common law 
employees. 

 Professional Society members are no longer eligible for a group health plan unless they 
have common law employees eligible for the employer’s health plan.     

 Multiple owners and/or partners are no longer eligible for a group health plan unless 
they have common law employees eligible for the employer’s health plan.    

 In situations where only owner, partners, and/or spouses are enrolled on the health 
plan, waivers will be required for any common law employees who are eligible but not 
enrolling.   

There are considerable areas of uncertainty that we expect to be clarified at both 
the federal and state level in the upcoming months. 


